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EXPLANATORY STATEMENT

Introduction

This is a proposal by Counter Balance for amendsémtthe Decision dealing with the
renewal of the Community budget guarantee to thHg &fjainst losses under loans in third
countries. Since the Court of Justice annulledettisting Decision 2006/1016/EC, and since
the effects of this Decision are maintained onl§illGiNovember 2009, the Commission has
to come up with a new proposal in order for the @amity guarantee to continue to be
applicable.

The Commission came up with a draft proposal odartuary 2009 (COM(2008)0910).

The Parliament’'s Committee on Budgets produced at dReport proposing certain
amendments, all of which Counter Balamegpports and some of which are expressly
adopted.

The purpose of this proposal is to ensure that Conityi policy in the field of development
cooperation is adequately reflected in the Decisaanrequired by the additional legal basis
pursuant to Article 179 EC and the European Coudustice’s judgment in Case C-155/07
Parliament v Councjlof 6 November 2008.

Background of the Court Judgment
On 6 November 2008, the Court ruled in Case C-I58iat:

- the existing Decision 2006/1016/EC is annulled

- its effects are maintained for a 12 months period

- the new decision should be adopted under a égal basis, namely Articles 179 and 181a,
which includes the co-decision procedure.

However, the Court’s rulingvas not purely technical. The additional legal basis of Article
179 EC has real legal consequences for the newogabpand the conditions for the
Community budget guarantee to the EIB.

In particular, Article 179 EC introduces the Comntyipolicy in the sphere of development
cooperation under Title XX of the Treaty as an gné part of the Community budget
guarantee to the EIB and therefore of any new Dmgisat least as far as developing
countries are concerned. Those criteria are coedamArticle 177 EC as follows:

— the sustainable economic and social developmemheo developing countries, and
more particularly the most disadvantaged among them

— the smooth and gradual integration of the devefppcountries into the world
economy

— the campaign against poverty in the developinghtaes

! For a fuller description of the meaning and effeicthe Court’'s judgment on the Decision, see the

submissions made on behalf of the Bretton WoodgPrrto the Steering Committee, sitting in Bruss®is28
January 2009, a copy of which is at Annex 2 to fhisposal (talk delivered in the particular contekithe
Steering Committee’s mandate).



— the general objective of developing and constiidademocracy and the rule of law

— the general objective of respecting human rigihis fundamental freedoms

— compliance with and taking account of objectiapproved by the Community in the
context of the United Nations and other competetgrnational organisations

This was held expressly by the Court, at parag@lof its judgment in Case C-155/07,
where it stated:

... the financial cooperation which the contestesgtision implements through the
Community guarantee granted to the EIB also pursiuesso far as developing
countries are concerned, the socio-economic ohjestreferred to in Article 177 EC,
particularly the sustainable economic and socialelepment of such countries.

That the European Investment Bank itself is to banid by these Treaty obligations was
further made clear by the Court at paragraph 46 ¢aidgment:

Article 179 EC, read in conjunction with Article 2EC, lays down that the EIB is to
contribute, under the terms laid down in its Stafub the implementation of the
measures necessary to further the objectives of Gbenmunity’'s development
cooperation policy.

The new proposal

In comparison to annulled Decision 2006/1016/E@, @ommission’s new proposal for a
Decision differs on only a very limited number adipts, essentially the purely technical
reference to a dual legal basis under Articlesd®181a EC. The substance of the Decision
is entirely unchanged.

One vital element is wholly absent from the Commisproposal.

This absent element is the legal necessity of dntcong Community policy in the sphere of
development cooperation under Title XX of the Tyeas an integral part of the new
Decision.

Without this element the new Decision will not pedy reflect its own legal basis, i.e.
Article 179, and ultimately could be liable to tuet legal challenge before the European
Court of Justice.

It is noteworthy in this context that in section & the Commission’s Explanatory

Memorandum to its Proposal (COM(2008) 910 finaDe&0268 (COD)), pp.4-5) there is no
reference to any expertise used other than “firsdrasdd economic expertise” and no party
has been consulted other than the EIB itself. Thisnot be in conformity with the legal

criteria of Title XX and the new additional legadis of Article 179 EC.

Similarly, it is axiomatic that a new legal basis ¢asuArticle 179) cannot be added without
some effect on the scope of the Decision. It foldhat it cannot be right for the Commission
merely to acknowledge the&echnical aspects of Article 179 (i.e. co-decision with the
Parliament) but ignore theubstantiveaspects of Article 179 (being the Community poiicy
the sphere of development cooperation under TiHeoKthe Treaty).



The draft report of the Parliament’'s Budget Committee

The Parliamentary committee’s draft report has ggomae way to recognising and addressing
this flaw in the Commission proposal and has added:

- A reference to the European Instrument for Demogiand Human Rights (EIDHR);
which is endorsed and supported by Counter Balance.

- A reference in the recitals to the general olojecbf promoting and consolidating
democracy and the rule of law, human rights andldomental freedoms, and to the
observance of international environmental agreesnentvhich the Community or its
Member States are parties; which is endorsed gopbsted by Counter Balance.

- A “fast-track” procedure and transitional aspeet$ich are supported by Counter
Balance, albeit that they do not form a part of tirioposal.

The Counter Balance proposal

The proposed amendments, additional to those indth& Report of the Committee on
Budgets of the European Parliament, are intendedflkect comprehensively the substantive
legal obligations under the dual legal bases ofrtée Decision and to give effect to the
ruling of the European Court of Justice in Caseb6/Q7.

In particular, for the purposes of the principlest@nsparency and effectiveness, it is
important that the proper legal basis and obligetiare evident on the face of the Decision
and in its express wording.



PROPOSED AMENDMENTS

Amendments to the text

Proposed amended text is highlighted bald italics
Amendments that the draft Report of the Parliansgnt’
Committee on Budgets has already proposed, andhwhic
are supported, are highlighted bold. There are no
deletions proposed, only additions.

Amendment 1

Proposal for a decision
Recital 6

(6) The Community’s external relations policies @dween revised and broadened in
recent years. This has notably been the case dédPt&-Accession Strategy, for the European
Neighbourhood Policy, for the renewed partnershigls Latin America and South-East Asia
and for the EU’s Strategic Partnerships with RysSintral Asia, China and Indi&his is
further the case in relation to the Community’s delepment policies, which have now been
extended to include all developing countries. Thedevelopment policies are one of the
pillars of the Community's external relations, affding a solution tailored to the needs of
developing countrie$.

Amendment 2

Proposal for a decision
Recital 7

(7 From 2007, the Community’s external relatiomasdalso been supported by the new
financial instruments, i.e. the IPA, the ENPI, @, the EIDHR® and by the Instrument for
Stability.

As per ECJ judgment; wording taken frotnttp://europa.eu/scadplus/leg/en/s05030.htm
Proposed Parliament amendment (draft Report)

6
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Amendment 3

Proposal for a decision
Recital 8

(8) EIB Financing Operations should be consisteith \and support the Community’s
external policies including specific regional oltjeesand should contribute to the general
objective of promoting and consolidating democracynd the rule of law, human rights
and fundamental freedoms, and to the observance dahternational environmental
agreements to which the Community or its Member St@s are parties? In relation to
developing countries in particular, EIB Financing @erations shall foster sustainable
economic and social development of these countriesgre particularly in the most
disadvantaged amongst them; their smooth and graduategration into the world
economy; the campaign against poverty; the genemtbjective of developing and
consolidating democracy and the rule of law; therggal objective of respecting human
rights and fundamental freedoms, as well as compta with objectives approved by the
Community in the context of the United Nations another competent international
organisations> By ensuring overall coherence with Community awioEIB financing
should be complementary to corresponding Commuessistance policies, programs and
instruments in the different regions. Moreover, pinetection of the environment and energy
security of the Member States should form parthef EIB’s financing objectives in all
eligible regions. EIB Financing Operations showd#et place in countries complying with
appropriate conditionality consistent with Commuriitgh level agreements on political and
macro-economic aspects.

Amendment 4

Proposal for a decision
Recital 12

(12) EIB financing in the Asian and Latin Americaountries will be progressively
aligned with the EU cooperation strategy in thosgians and be complementary to
instruments financed by Community budgetary resssirdhe EIB should endeavour to
progressively expand its activities across a langember of countries in those regions,
including in the less prosperous countries. In supmf Community objectives, EIB

financing in the Asian and Latin American countrissould focus on environmental
sustainability (including climate change mitigafiand energy security projecthge goals of

see footnote 3 above
5 Taken from Article 177 EC.



Community policy in the sphere of development compien® as well as the continued
support of EU presence in Asia and Latin Ameriaadigh Foreign Direct Investment, and
the transfer of technology and know how. Takingoiatccount cost-efficiency, the EIB
should be able to work also directly with local qmamies, in particular in the field of
environmental sustainability and energy securitiye Thid-term review will re-examine the
objectives of the EIB financing in Asia and Latimarica.

Amendment 5

Proposal for a decision
Recital 13

(13) In Central Asia, the EIB should focus on maoergy supply and energy transport
projects which also serve Community energy intsraatl are consistent with and support the
Community policy objectives of diversification ofnergy sources and the Kyoto
requirementsthe goals of Community policy in the sphere of dieyEment cooperatiohand

of enhancement of environmental protection. EIBficing in Central Asia should be carried
out in close cooperation with the EBRD, in part&mubccording to the terms set out in a
tripartite Memorandum of Understanding betweenGbenmission, the EIB and the EBRD.

Amendment 6

Proposal for a decision
Recital 14

(14) To complement the EIB activities under the ddbou Agreement for the ACP
countries, in South Africa the EIB should focus infrastructure projects of public interest
(including municipal infrastructure, power and wageipply) and private sector support,
including SMEs,as well as the goals of Community policy in the spd of development
cooperation® The implementation of the provisions on econonsicperation under the EU-
South Africa Trade and Development Cooperation Agrent will further promote EIB
activities in this region.

Amendment 7

Proposal for a decision
Recital 15

(15) With a view to enhancing the coherence of av&ommunity support in the regions

6 As per ECJ judgment; text from Art. 177 EC.
! See footnote 6 above
8 See footnote 6 above



concerned, opportunities should be sought to coenlitB financing with Community
budgetary resources as appropriate, in the forgrait support, risk capital and interest rate
subsidies, alongside technical assistance for @rojreparation, implementation or
enhancement of the legal and regulatory framevamik project standardsthrough the IPA,
the ENPI, the Instrument for Stabilitthe EIDHR,® the EIR'® the WCD and, for South
Africa, the DCI.

Amendment 8

Proposal for a decision

Article 3

Article 3

Consistency with policies of the Community

1. The consistency of EIB external actions with gxternal policy objectives of the
Communityincluding the Community policy in the sphere of ddepment cooperatiorf
shall be strengthened with a view to maximisingesgies of EIB financing and budgetary
resources of the European Union, notably throughlee and systematic dialogue and early
consultation on:

(@) strategic documents prepared by the Commisssoich as country and
regional strategy papers, action plans and presamedocuments;

(b) the EIB’s strategic planning documents andqutopipelines;

() other policy and operational aspects.

2. The cooperation shall be carried out on a regiprdifferentiated basis, taking into
consideration the EIB’s role as well as the posiced the Community in each regiohhe
EIB is to contribute, under the terms laid down its Statute, to the implementation of the

9
10

See footnote 3 above

The Extractive Industries Review, seép://www.ifc.org/eir(an objective approved by a “competent
international organisation” within the meaning atigle 177(3) EC)

1 The World Commission on Dams, sa#p://www.dams.org(an objective approved by a “competent
international organisation” within the meaning atiéle 177(3) EC)

12 See footnote 6 above




measures necessary to further the objectives of @m@mmunity’s development cooperation
: 13
policy.

3. An EIB Financing Operation will not be includedder the cover of the Community
guarantee in case the Commission delivers a negapinion on such operation within the
framework of the procedure provided for in Arti@# of the Statutes of the EIB.

4. The consistency of EIB Financing Operations wité external policy objectives of
the Community including the Community policy in the sphere of ddgpment
cooperatiort* shall be monitored in accordance with Atrticle 6.

Amendment 9

Proposal for a decision
Article 6

Article 6
Reporting and accounting

1. The Commission shall report annually to the [paem Parliament and the Council on
the EIB Financing Operations carried out under écision. The report shall include an
assessment of impact and effectiveness of EIB EingnOperations at project, sector,
country and regional level as well as the contrdubdbf the EIB Financing Operations to the
fulfilment of the external policy objectives of tH@ommunity including the Community
policy in the sphere of development cooperatiyntaking into account the operational
objectives of the EIB. It shall also include anesssnent of the extent of cooperation between
the EIB and the Commission and between the ElBadimer IFIs and bilateral donors.

2. For the purposes of paragraph 1, the EIB shallige the Commission with yearly
reports of EIB Financing Operations carried outermithis Decision and of the fulfilment of
the external policy objectives of the Communiitycluding the Community policy in the
sphere of development cooperatinincluding cooperation with other IFls.

3. The EIB shall provide the Commission with stated, financial and accounting data
on each of the EIB Financing Operations as necgssdulfil its reporting duties or requests
by the European Court of Auditors as well as withaaditor’s certificate on the outstanding
amounts of the EIB Financing Operations.

13 Wording taken from ECJ judgment, Case C-155/@7ap40.
14 See footnote 6 above
5 See footnote 6 above
16 See footnote 6 above
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4, For the purposes of the Commission’s accourdimg) reporting of the risks covered
by the Comprehensive Guarantee, the EIB shall geothe Commission with the EIB’s risk
assessment and grading information concerning EiBri€ing Operations with borrowers or
guaranteed obligors other than States.

5. The EIB shall provide the information referredinn paragraphs 2, 3 and 4 at its own
expense.

Amendment 10

Proposal for a decision

Annex Il (under heading “The framework of the evaluation”, add to indent “b.” as
follows:)

The framework of the evaluation

It will include:

a. an evaluation of the EIB's external financintivétees. Parts of the evaluation will be
conducted in cooperation with the EIB's and the @wsrion's evaluation departments;

b. an assessment of the wider impact of the El#ereal lending on interaction with

other IFIs and other sources of finan@ead of the wider impact of the EIB’s external
lending on the socio-economic objectives referreal it Article 177 EC in so far as
developing countries are concernéd.

Amendment 11

Proposal for a decision
Annex Il (from heading “The scope of the evaluatioh)

The scope of the evaluation

The evaluation will cover the previous mandate)(2R006) and the first years of the 2007-
2013 mandate, up to the end of 2009. It will examproject financing volumes and

disbursements by country as well as technical @s&ie and risk capital operations.
Considering the effects at project, sector, rediand country level, the evaluation will base
its conclusions on:

a. the in-depth evaluation of the relevance, peréoce (effectiveness, efficiency and
sustainability) of EIB operations against their @pe regional objectives as originally set
within the relevant Community external policigacluding the Community policy in the
sphere of development cooperatibhas well as of their value-added (to be conducted i
association with the EIB's evaluation unit and Cassion services);

b. the assessment of consistency with the releGormmunity external policiess

1 Wording taken from ECJ judgment, Case C-155/@7ap66.
See footnote 6 above
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defined aboveand strategies and of the additionality and valdeéed of EIB operations in

the first years of the 2007-2013 mandate in thenéwaork of the specific regional objectives
in the 2007-2013 mandate and of the correspondanfippmance indicators to be set by the
EIB (to be conducted in association with the EB/aluation unit and Commission services).

In these assessments, value-added of EIB operatidirise measured against three elements:
support of Community policy objectivégcluding the Community policy in the sphere of
development cooperatiot) the quality of the projects themselves and adtiive sources of
financing.

a?® analysis of the financial needs of the benefiemrtheir absorption capacity and the
availability of other sources of private or pulfiitancing for the relevant investments;

b. the assessment of the cooperation and cohe#naetions between EIB and the
Commission;

C. the assessment of the cooperation and syneogiegeen the EIB and international
and bilateral finance institutions and agencies.

19
20

See footnote 6 above
It is pointed out that (independently of any pglarguments advanced in this paper) the contetkteof
final indents, albeit identical to the original D&on, is somewhat uncertain and might benefit fredrafting.
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Annex 1

Membership of Counter Balance

Counter Balance is a European-wide coalition ofettggment and environmental non-

governmental organisations, formed specificallgtiallenge the European Investment Bank.
The groups involved have extensive experience wgrkin development finance and the
international financial institutions (IFIs) as wals campaigning to prevent negative impacts
resulting from major infrastructure projects.

Counter Balance’s mission is to make the EIB amaged progressive institution delivering
on EU development goals and promoting sustainaleleldpment to empower people
affected by its work.

Counter Balance includes as members:

Central and Eastern Europe: CEE Bankwatch Network

France: les Amis de la Terre

Germany: urgewaldandWEED

Italy: Campagna per la Riforma della Banca Momliale
Netherlands: BothEnds

United Kingdom: Bretton Woods Project

13



Annex 2

The Bretton Woods Project’s Submissions
to the Steering Committee established under Articl® of Decision 2006/1016/EC
meeting at Brussels, 28 January 2009

14



Brussels, 28 January 2009

Mid-term review of EIB’s 2007-2013 external mandate
Fact Finding Meeting of the Steering Committee

European Investment Bank, Brussels
227, rue de la Loi, B-1040 Brussels

Session with civil society organisations, 11.00-43.

SUBMISSIONS ON BEHALF OF THE BRETTON WOODS PROJECT, UK

by Philip Moser, Barrister

“THE STEERING COMMITTE’S MANDATE:

HUMAN RIGHTS AND EU DEVELOPMENT POLICY AS EIB OBLIG ATIONS”

Speaking Note

Introduction

1.

These submissions are made on behalf of theédBré¢oods Project. My theme is the
mandate of this Steering Committee from the petspeof EU law: the criteria this
committee must apply in making its evaluation aedching its conclusions for the
purposes of the Mid-Term Report. Although this nseagm somewhat presumptuous,
I make these submissions with respect, and bedgigssometimes useful to recall the
underlying legal and jurisdictional basis of a wi@aging enquiry such as the present
one. | also do so, on behalf of all the NGOs hedny, in order to put down a
‘marker’ as to what we say the obligations of tiemmittee are. We seek to be
helpful, by setting this out at the very outsettlif Committee’s work, rather than
coming after the event and submitting a complanaud the finished report, based on
an insufficiently wide review.

This Committee and its remit are created anthdéfby Article 9 and Annex Il of
Council Decision 2006/1016/EC of 19 December 2006 (Decision”).

In turn, the Treaty basis for the Decision iside 181a EC.

| will shortly refer, first, to the policy objaees enshrined in Art. 181a, which inform
and underlie the task of this Committee.

The second stage of my submissions howevertrenceal theme of this short talk, is
the Committee’s further obligation, namely to hakegard also to the EU’s
Development Policy. The EIB’s Development Policy ligdtions and this
Committee’s consequent obligations are establiflyetthe European Court of Justice
(ECJ)’s recent judgment in Case C-155@drliament v Councilof 6 November
2008.
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Democracy, rule of law, human rights, fundamen¢doms

6.

10.

11.

The first line of the Decision refers to its mnt legal basis: Art. 181a EC, which is
the only Article in Title XXI of the EC Treaty, beg the Title that deals with
“ECONOMIC, FINANCIAL AND TECHNICAL COOPERATION WITHTHIRD
COUNTRIES”, and which reads in relevant part:

Article 181a

1. Without prejudice to the other provisions ofstfireaty, and in particular
those of Title XX, the Community shall carry outthim its spheres of
competence, economic, financial and technical caaime measures with third
countries. Such measures shall be complementathase carried out by the
Member States and consistent with the developmaidypof the Community
Community policy in this area shall contribute tché general objective of
developing and consolidating democracy and the rwé law, and to the
objective of respecting human rights and fundamehtaeedoms (emphasis
added)

Those, then, are the policy objectives the EIBhliged to uphold when acting under
the Community Guarantee set up by the Decision.

Coming next to the remit of this Committeesiin Annex Il of the Decision, and this
Committee will be very familiar with it. It incluge“an evaluation of the EIB’s
financing activitie§, the scope of which embraces a@lIB operations, “as originally
set within the relevant EU external policieddditionally, the ‘value-addeti nature
of the same to be measured agaimtef alia) “support of EU policy objectivés

It is clear from the above that thegelévant EU external policiésmust already
embrace the general objective of developing and consolidatiemocracy and the
rule of law, and ... the objective of respectingmiam rights and fundamental
freedomy which are policies expressly contained in thgalebasis for the Decision
that has created the EIB Guarantee (and this Casait

The same applies fortiori in relation to the more generattl) policy objectives
against which Value addetlaspects are to be assessed by this Committee.

Thus, even on the basis of the Decision asentlyr drafted, this Committee must
have regard to:

(1) developing and consolidating democracy anduresof law, and
(2) respecting human rights and fundamental freesdom

in carrying out the assessment of the EIB’s actfonshe Mid-Term Review.

Development Policy

12.

However, there are further relevant EU extepadities and EU policy objectives that

the EIB, and therefore this Committee, is boundibgier the Community Guarantee.
These are the Development Policies of the EU.
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13.

14.

15.

16.

17.

As all concerned will be aware, the Decisiorcl(iding the sections that set up this
Committee) was annulled by the ECJ in Case C-15B#Tiament v Council The
effects of the Decision (including the continuedstence of this Committee) have
however been extended until the 8 November 2008healatest. By that time, a new
decision must be taken, or the Decision, the Gieeaand the Steering Committee
will all cease to exist. In the meantime, the Diecigand this Committee) exists in a
form of “suspended animation”.

The purely “technical” aspects of Case C-15%@re (a) a dispute over whether the
Decision was to be taken purely as an “Economigaictial & Technical’ measure
under Title XXI (Art. 181a) of the Treaty, or alas a “Development Measure” under
Title XX (Arts. 177 to 179) of the Treaty; and, agonsequence, (b) whether it could
be a Council measure alone, or whether it had tpassed by co-decision with the
Parliament.

The ECJ held that the Community Guaranteesis aldevelopment measure (and that
where there is a development measure, this wilfadto take precedence over a
purely economic measure, see: judgment, paraA€cprdingly, the Decision should
have been made with both Article 181a and ArticI® EC as its legal bases. Thus,
the Decision will have to be re-made, this timecbydecision with the Parliament and
on the correct, dual legal bases.

Those are the “technical” aspects. The prdatmasequence however is considerable.
Once the Decision is redrafted, it is inevitablattthe Development criteria of Title
XX of the Treaty will form a part of the Decisioand thus part of the criteria the EIB
(and this Committee) is legally obliged to haveareito.

The relevant Development criteria in Title X&n@ to which Art. 179 refers) are as
follows:

Article 177

1. Community policy in the sphere of developmenperation, which shall be

complementary to the policies pursued by the MerSkees, shall foster:

— the sustainable economic and social developnfethiteodeveloping countries,
and more particularly the most disadvantaged amiegn,

— the smooth and gradual integration of the devielpgountries into the world

economy,

— the campaign against poverty in the developingtrees.

2. Community policy in this area shall contribute the general objective of
developing and consolidating democracy and the afldaw, and to that of

respecting human rights and fundamental freedoms.

3. The Community and the Member States shall comiphy the commitments
and take account of the objectives they have aggravthe context of the United
Nations and other competent international organas.

Article 178

The Community shall take account of the objectieésred to in Article 177 in

the policies that it implements which are likelyaftect developing countries.
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18.

19.

20.

21.

22.

23.

However, not only will these criteria becomévant in the new decision, there is
also a more immediate effect, which binds the EM8l ¢his Committee novand
whether in relation to past, present or future fngdinder Decision 2006/1016, even
as stands, and regardless of whether or not vtastaally replaced.

This is because, according to the ECJ, theliglBcting under the Decision is already
pursuing Development Policies, insofar as develpmountries are affected. This is
clear from paragraph 66 of the judgment of the BEC&ase C-155/07, where the
Court concludes that:

... the financial cooperation which the contested decis implements through
the Community guarantee granted to the EIB also pues, in so far as
developing countries are concerned, the socio-egaiobjectives referred to
in Article 177 EG particularly the sustainable economic and sodi@lelopment
of such countriefemphasis added)

It follows from the above in our submissionttfeven as it stands, theetevant EU
external policies (and the EU policy objectivesfor added value assessment) that
inform this Committee’s evaluation under Annex fltbe Decision must include the
EU Development Policy in Articles 177 and 178 EC.

Thus, and again even on the basis of the ecas currently drafted, in carrying out
the assessment of the EIB’s actions for the MidiT &eview this Committee must
have regard to:

(1) sustainable economic and social development,

(2)the smooth and gradual integration of the dgyiely countries into the world
economy,

(3) the campaign against poverty in the developmgntries, and

(4) the objectives of the UN and of other competetgrnational organisations,

where these affect developing countries. Theser@itire cumulative and they are in
addition to the criteria of Article 177(2), of denracy, rule of law, human rights and
fundamental freedoms, which mirror the policy objes already enshrined in Article
181a, and which | have already set out to above.

| reiterate that these criteria are, by théngubf the ECJ, already imported into the
Community Guarantee Decision and therefore inta¢hat of this Committee.

The point is of particularly wide applicatioedause there is no fixed definition of
“developing country” for this purpose. The ECJ sthat it will decide on a case-by-
case basis, but reference is made to the list diti@f Development Assistance
recipients adopted by the Development Assistancefiitee of the OECD. That
includes all of Africa and South America; the Caean apart from the Bahamas,
Bermuda and Cayman Islands; the largest part of;Asiost of the Pacific except
Australia and New Zealand; plus Albania, Armeniaefbaijan, Georgia, Gibraltar,
Malta, Moldova, Turkey and the states of former ¥sigvia in Europe. This
represents most of the world where the EIB is actiutside the immediate European
area. There will be few non-EU EIB decisions thatrat impact on one or more of
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these regions, and it is difficult (perhaps impbkito imagine an EIB project of any
significance in those regions that will not havensadevelopment effect.

Conclusion

24.

25.

26.

The EIB’s development obligations are recoghiseambiguously by the ECJ in Case
C-155/07; perhaps best summed up by the Court @sphara. 40 of its judgment:

Article 179 EC, read in conjunction with Article A EC, lays down that the EIB
is to contribute, under the terms laid down inStsitute, to the implementation of
the measures necessary to further the objectivéseo€ommunity’s development
cooperation policy.

The core of that sentence bears repetitive EIB is to contribute to the
implementation of the measures necessary to furthethe objectives of the
Community’s development cooperation policy There can be no clearer statement
that the EIB is bound into the criteria of Title Xof the Treaty. Indeed, by virtue of
its place in the legislative scheme of Art. 17® EIB may now be seen as one of the
principal tools of EU development co-operation. ©erk of this Committee will
therefore also have to have regard to the EU’s Deweent Policy.

These submissions are intended to “set theeSdenthe NGOs speaking after me.
When they speak of “sustainable development” oghting poverty” or “human
rights”, these are not “soft” principles; they dhe hard, Treaty basis for the whole
Community Guarantee Decision itself, pursuant ttiches 181a and 177-179 EC.
They are thus also the legal basis for the legisiahat created this Committee and
(importantly) constitute the relevant EU policiésitt this Committee is obliged by its
mandate to apply. Therefore, when this Committeesiciers the development issues
that are about to be raised, or the objectives @impetent international organisation
(such as Amnesty), that is not a mere exerciseisafretion; it is a Treaty-derived
obligation.
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