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n June 2019, six organisations - Friends of the Earth
France, Survie (France), AFIEGO, CRED, NAPE/Friends
of the Earth Uganda and NAVODA (Uganda) - issued
a formal notice to French oil corporation Total, infor-
ming it that its mega oil project in Uganda and Tanzania
failed to comply with the company’s legal obligations to
prevent human rights violations and environmental harm.

After Total rejected these accusations outright, our orga-
nisations filed a lawsuit against the company in October
2019. This is the very first legal action of its kind under
France’s new law on the “duty of vigilance of parent and
outsourcing companies” which makes parent companies
of transnational corporations legally accountable for the
impacts of their operations all over the world.

The law was enacted on 27 March 2017 after a monu-
mental uphill battle, with lobby groups doing everything

within their power to prevent the law from coming into
force. The efforts of these groups did, however, succeed
in delaying its adoption, and resulted in a watered-down
version of what was originally intended. The law contains
several limitations, which we identified with our partners
when the law was adopted’, and which have been confir-
med in practice by the legal proceedings currently
underway.

Before the hearing at the Versailles Court of Appeal, it
seems pertinent to take stock of these first legal procee-
dings under the new law. This briefing, which provides an
updated analysis of the case, also shows that over a year
after we issued a formal notice to Total, and despite its
new vigilance plan, published in Spring 2020, we believe
that the oil transnational still fails to comply with its legal
obligations under this law.

TIMELINE

Formal notice issued to
Total by Friends of the Earth
France, Survie, AFIEGO,
CRED, NAPE/Friends of the
Earth Uganda and NAVODA?.
The transnational corporation
was given a three-month
period to reply and meet its
obligations under the duty of
vigilance law.

The Nanterre Judiciary
Court® ruled that the case
did not fall within its
jurisdiction and referred it
to the Commercial Court. It
did not give its opinion on
the merits of the case, thus
the ruling does not in any
way call into question our
accusations against Total”.

16 M ARCH 2020

We appealed?, arguing that
the ruling given by the
Nanterre Judiciary Court in
regards to its jurisdiction
is based on an incorrect
interpretation of the law.

Hearing at the court of first
instance. Given the case’s
importance, it was judged by
three judges instead of one.
Two representatives from the
affected communities came
to France for the hearing®.

Hearing at the Versailles
Court of Appeal. The hearing,
scheduled to take place on 24
June, was postponed due to

the Covid-19 crisis.

Total replied to the formal
notice at the end of the
three-month period, stating
that vigilance measures were
being undertaken for the
Tilenga and EACOP projects
but denying any problem
with its vigilance plan or its
practices in Uganda®.

The lawsuit against Total was
filed with the Nanterre High
Court (Tribunal de Grande
Instance). This is the very
first legal action of its kind
under the corporate duty
of vigilance law. Given the
urgency of the matter, we
filed the case under summary
proceedings®.



/

TOTAL Ul

o

OBLIGATIONS UNDER THE DUTY
OF VIGILANCE LAW

Under the law, large corporations headquartered in
France (over 5,000 employees in France or 10,000 world-
wide) are required to observe vigilance in order to iden-
tify risks and prevent severe impacts on human rights
and fundamental freedoms, the health and safety of
persons, and the environment, resulting from their own
operations, from the operations of the companies they
control directly or indirectly, as well as from the opera-
tions of the subcontractors or suppliers with whom they
maintain an established commercial relationship.

The law stipulates that French transnational corporations
must establish and publish a “vigilance plan” which iden-
tifies risks of human rights violations and environmental
harm in their operations as well as the concrete mea-

MUST
INCLUDE

Risk mapping
that identifies, analyses
and ranks risks

sures taken to prevent severe violations of these rights
and mitigate risks in their operations worldwide. In addi-
tion, they must, more importantly, effectively imple-
ment these measures; that is, ensure they are effectively
implemented across all their operations, including those
undertaken by their subsidiaries, subcontractors and
suppliers around the world.

It should be noted that the requirement to observe vigi-
lance is independent from the duty to publish a vigi-
lance plan. In other words, publishing a vigilance plan
does not mean that the company has complied with the
law. The vigilance plan is only a document which dis-
close publicly the vigilance measures undertaken by the
company. The plan, as well as its implementation report,
must be published in the annual management report
[“rapport de gestion”], so these are easily accessible.

Procedures to regularly
assess, in accordance
with the risk mapping,

the situation of subsidiaries,
subcontractors or suppliers

Appropriate actions
to mitigate risks or prevent
serious violations

An alert and complaint
mechanism relating to
potential or actual risks,
drawn up in consultation
with the trade union
organizations

A scheme for monitoring
the implementation
of measures and evaluating
their effectiveness
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If a company fails to meet its obligations, legal action may
be taken. After concluding that not only was Total’s vigi- Generic risks of severe abuses
lance plan inadequate, but also that its meagre content identified by Total:
had not been effectively implemented, we took action in
2019°. We are therefore asking the court to order Total to
put an end to the ongoing violations, to change its vigi- on human rights and
lance plan so that it prevents any future violations and to fundamental freedoms:
effectively implement this new plan.

-~ risk of forced labour;
Total has rejected our accusations and maintains that its
vigilance plan complies with the law™. It published a new — risk of discrimination;
vigilance plan in March 2020". Although at first glance this
plan appears more substantial, a more in-depth reading
reveals that the additional information primarily concerns

- risk of non-compliance with fair
and safe working conditions;

internal procedures and processes, and that three years = risks related to the resettlement
later, the shortcomings in Total’s first vigilance plan are of neighbouring local
still present in its most recent plan™. The crucial compo- communities;
nents of the plan - identifying risks and proposing vigi- ) ) )
lance measures - remain totally incomplete. = risks of impacts to the right
to health of local communities;
TOTAL'S FRILURE TO COMPLY = risk of disproportionate
WITH THE LAW use of force.
Shortfalls in its vigilance plan o '!ea“h' safety and the
environment:
Despite the fact that the group is active in “over 130 coun-
tries in a variety of complex economic and socio-cultural — risks resulting from a major
contexts” and in several different business areas™ Total’s industrial accident on an offshore
vigilance plan only identifies six risks of severe impacts on or onshore site;
human rights and fundamental freedoms and three risks
of severe impacts on health, safety and the environment™: = risks related to the life cycle

of the products manufactured,
and to the substances and raw
materials used;

— risks associated with
transportation.
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These risks are described in general terms and are neither
analysed nor ranked as explicitly required by the law. There
is no mention of specific places or operations related to
each risk, of the severity of the impact or its likelihood
of occurring. Nor is there any mention of the countries
or projects particularly at risk. It could, therefore, be the
vigilance plan of any oil company.

For example, the vigilance plan refers to “risks related to
the resettlement of neighbouring local communities, resul-
ting from the Group requiring, for some of its projects, tem-
porary or permanent access to land that might result in the
physical displacement and relocation of these groups and/or
limitation of access to their means of subsistence”™, but fails
to mention the countries or projects where these risks are
greatest. The Tilenga and EACOP projects, affecting over
100,000 people, are the kinds of projects that should be
explicitly dealt with in the plan. This is particularly impor-
tant given that these two projects entail several other
generic risks listed by Total (risk of disproportionate use
of force, all the risks on health and the environment, etc.).

As the risks are not specifically identified, it is impossible
to implement effective vigilance measures. Total’s vigi-
lance plan contains no specific measures to prevent or
mitigate the identified risks, when it should be addres-
sing each risk in detail®. There is, for example, no mention
of measures aiming to prevent the displacement of com-
munities or prevent limitations of access to their means
of subsistence.

Risk mapping is the cornerstone of the vigilance plan, and
yet it would seem that Total’s strategy involves delibe-
rately leaving all details out of its mapping, making it
impossible to assess the risks involved, so that no vigi-
lance measures are required nor need to be described in
the plan.

Lack of effective implementation
and evaluation of the effectiveness
of vigilance measures

Duty of vigilance is not an abstract obligation. Concrete
measures must be put in place. In order to ensure that
the measures are not just a list compiled in a vigilance
plan, the law requires the companies concerned to effec-
tively implement these measures and to publicly report
on them. Companies must thus present an annual report
detailing the way in which the various measures have
been implemented. The law also requires that they set up
a monitoring mechanism to assess how effective they are.

This implementation report must clearly state whether
the measures listed in the plan have been effectively
implemented by the company, as well as by its subsidia-
ries, suppliers and subcontractors. If the measures have
not been effectively implemented, the report must state

the difficulties encountered in applying these measures.
It should also explain whether the measures have been
effective and enabled meeting the objectives for each of
the identified risks. Lastly, the vigilance plan should also
include a schedule and indicators so that the effective-
ness of measures may be monitored.

Unfortunately, neither Total’s vigilance plan nor its imple-
mentation report include such information. Total does
nothing more than describe various internal processes
aiming to raise awareness of issues related to human
rights, fundamental freedoms and the environment. There
is no mention of specific indicators to assess the effec-
tiveness of mitigation or prevention measures. Moreover,
the reports fails to include any information on the results
of such assessments or monitoring procedures.

Total’s 2019 vigilance plan report (published in 2020) now
contains a box mentioning certain problems encountered
under the Tilenga and EACOP projects, as well as some
related to its mega gas project in Mozambique. It also pro-
vides a list of Total’s responses'. The company states, for
example that “verifications were carried out by TOTAL teams
and an independent analysis was conducted in November
20179 at TOTAL's request. These revealed that the Subsidiary
had followed procedures put in place by the Group.” Howe-
ver, as this independent analysis has not been made
public, we are unable to assess its validity or evaluate its
conclusions against the realities that we have witnessed
on the ground.

These are the only concrete details provided in the
report. And yet, according to Total, this was chosen “as
an example”, in response to “questions raised by external
stakeholders™®. It does not constitute an implementation
report because it does not establish a link between the
risks identified in the plan and the measures taken to miti-
gate risks or prevent severe violations. In addition, a vigi-
lance plan and accompanying report should not just be
about responding to civil society criticism: they should
be exhaustive, specific and detailed, and clearly address
the risks identified in the mapping as well as the measures
to mitigate and prevent these risks.
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AN INTERPRETATION OF THE LAW TO0O
FOCUSED ON THE VIGILANCE PLAN

A system that fails to do what
it's supposed to

The goal of the vigilance plan is to oblige companies sub-
ject to the new law to publicly report on the risk preven-
tion and mitigation measures they are taking in order
to meet their new legal obligation to observe vigilance,
and to illustrate, by way of an annual report, that these
measures are being effectively implemented. The informa-
tion published by the companies concerned should enable
stakeholders and courts of law to assess whether the
actions taken address the identified issues, ie., whether or
not they are effective in preventing humans rights viola-
tions and environmental harm.

Information published in the plans and the reports on
how it was effectively implemented should also serve to
lighten the burden of proof, which always falls on the
affected communities as well as the civil society orga-
nisations or unions that support them. Claimants are
required to illustrate how the plan fails to comply and/or
is inadequately implemented, and when they are claiming
for damages, they must also show a direct relationship
between these non-compliances and the violations com-
mitted.

However, the vigilance plans of the corporations subject
to the law are either non-existent or wholly inadequate™,
as illustrated in the case of Total above. They do not,
therefore, meet the requirements of the law, and fail
to provide the information that would enable assessing
whether or not their vigilance measures are effective.

OF PROOF

Early versions of the duty of vigilance law sought to
reverse the burden of proof - a key component of the law
which big business lobby groups managed to get wiped
during the law adoption process. This would have meant
that the companies involved would be charged with pro-
ving that they are not accountable for the acts of which
they are accused, thus establishing a form of procedural
equality between those affected and the corporations.

Worse still, as illustrated in the legal arguments of the par-
ties at the Nanterre Court hearing last December, the
court proceedings focus on the vigilance plan and the
interpretation of what it should contain, sidetracking the
real issues at hand, i.e., the violations currently taking
place in Uganda and Tanzania, and imminent risk of addi-
tional violations due to Total’s mega oil project.

The Nanterre Court’s ruling reflects
an excessive focus on the plan

The Nanterre Court was also focussed on the company’s
obligation to publish a vigilance plan, and its place in
the company’s management report. According to these
judges, issues related to the vigilance plan are directly
linked to the company’s management, and therefore any
questions regarding its compliance with the duty of vigi-
lance law should be addressed to the commercial court
(specialised civil jurisdiction) and not to the civil court
(general civil jurisdiction).

We argue, however, that this reasoning is based on
an inaccurate interpretation of the law, and goes
directly against case law established by the French Court
of Cassation (French Supreme Court). The Nanterre Court
deems that the commercial court is the competent court
because there is a relationship between the facts pertai-
ning to the dispute (Total’s compliance or non-compliance
with its obligation to observe vigilance) and the manage-
ment and overall running of the company. However, case
law regarding the jurisdiction of the commercial court on
management issues always refers to breaches attributed
to individuals (de facto or de jure directors of a commer-
cial company) and not to legal persons (the companies
themselves). The Nanterre Court’s interpretation of the

Without a reversal of the burden of proof, legal action
against these companies remains an uphill battle. It is
extremely difficult for both the affected communities and
civil society to gather the legal evidence required to prove
that the corporation is legally accountable, as a lot of the
key information is held by the corporation itself. And it
is even harder when these companies operate in other
countries. Added to this are the difficulties and dangers
involved in gathering proof and witness statements in a
country like Uganda.
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law would therefore suggest that commercial courts
have a much wider jurisdiction than they actually do,
even though they are courts of limited jurisdiction. With
that reasoning, what legal action against a company is not
related to its management or the way it is run?

It is important to remember that France’s commercial
court is a special court where representatives of the
business world (non-professional peer-elected judges)
may rule on commercial disputes. The present case is
about serious human rights violations and environmen-
tal harm. It therefore appears totally unrealistic to think
that the commercial court is the right jurisdiction to order
Total to take the necessary measures to put an end to
these violations.

NOTES

1 See here for more information on France’s duty of vigi-
lance law, and the report by Friends of the Earth France and
ActionAid France, End of the Road for Transnational Corpora-
tions?, October 2017.

2 See our press release of 25 June 2019 and press kit (both
in French).

3 See Total’s reply and our press release of 26 September
2019 (in French).

4 See our press release of 23 October 2019.

5 See our press release of 12 December 2019.

6 This new type of court merges a court of first instance
and a high instance court. See here for more information.

7 See our press release of 30 January 2020 (in English) and
the ruling of the Nanterre Court (in French).

8 See our article of 25 March 2020, following which Total
requested a right of reply (both in French).

9 See our press release of 23 October 2019.

10 See replies from Total SA and Total E&P to the commu-
nication report made by the UN Special Rapporteurs, as well
as our analysis of these replies.

11 Total, Universal Registration Document 2019, Vigilance
Plan, pp.102-111 published 23 March 2020 (hereinafter “To-
tal’s 2019 Vigilance Plan”).

12 Total has published three vigilance plans since the duty
of vigilance law was adopted in 2017: the first vigilance plan
published in 2018, in its Universal Registration Document
2017, pp 96-102; the second was published in 2019 in its
Universal Registration Document 2018, pp. 93-98 (see also
the implementation report pp. 98-110); and the third in 2020,

These procedural issues are all slowing down the process
considerably when there is an urgent need to address the
real issues of the dispute. Total, moreover, is profiting
from these delays. The company has still done nothing to
change its practices in Uganda and Tanzania, and it is the
affected communities that are bearing the brunt of their
operations. We argued, in 2019, that several thousands
people had lost their means of subsistence. Our recent
investigation?® and those of other organisations?’ now
illustrates that tens of thousands of people have been
awaiting compensation for more than two years. Total’s
Tilenga and EACOP projects have made them completely
destitute, with the land on which they depend for their
survival taken from them.

in its Universal Registration Document 2019, Vigilance Plan,
pp. 102-111 (see also the implementation report pp. 111-127).
Criticism of Total’s 2017 and 2018 vigilance plans is compiled
respectively in the report by ActionAid France, Friends of
the Earth France, Amnesty International France, CCFD-Terre
Solidaire, the Ethique sur I'étiquette collective and Sherpa,
Duty of vigilance - Year 1 : Companies must do better, Februa-
ry 2019, and in the report by Friends of the Earth France and
Survie, Serious breaches of the duty of vigilance law : the case
of Total in Uganda, October 2019.

13 Total, Universal Registration Document 2019, p. 102.
14 Total’s 2019 Vigilance Plan, pp. 104-105.

15 Total’s 2019 Vigilance Plan, p. 105.

16 Total’s 2019 Vigilance Plan, pp. 107-108 and 109-110.
17 Total’s 2019 Vigilance Plan, pp. 112-113.

18 Total's 2019 Vigilance Plan, p. 112.

19 ActionAid France, Friends of the Earth France et al,
op.cit. See also CCFD-Terre Solidaire and Sherpa’s Duty of
Vigilance Radar.

20 Friends of the Earth France and Survie, A Nightmare
Named Total - An Alarming Rise in Human Rights Violations
in Uganda and Tanzania, October 2020. French version here,
English version to be published in November 2020.

21 See Oxfam America, GRA, CRED and NCEE, Empty Pro-
mises Down the Line ? A Human Rights Impact Assessment of
the East African Crude Oil Pipeline, September 2020; and FIDH
and FHRI, New Oil, Same Business? At a Crossroads to Avert
Catastrophe in Uganda, September 2020.



https://www.amisdelaterre.org/campagne/loi-francaise-sur-le-devoir-de-vigilance-des-multinationales
https://www.amisdelaterre.org/wp-content/uploads/2017/10/end-of-the-road-for-tncs-foef-aaf-oct17.pdf
https://www.amisdelaterre.org/wp-content/uploads/2017/10/end-of-the-road-for-tncs-foef-aaf-oct17.pdf
https://www.amisdelaterre.org/communique-presse/devoir-de-vigilance-total-mise-en-demeure-pour-ses-activites-en-ouganda/
https://www.amisdelaterre.org/wp-content/uploads/2019/09/dp-total-mise-en-demeure-pour-ses-activites-en-ouganda.pdf
https://www.total.com/info/statement-09302019
https://www.amisdelaterre.org/communique-presse/total-nie-son-manque-de-vigilance-en-ouganda-rendez-vous-au-tribunal/
https://www.foei.org/news/total-legal-action-france-human-rights-environment-uganda
https://www.foei.org/features/total-court-human-rights-uganda-france-duty-vigilance
http://www.justice.gouv.fr/organisation-de-la-justice-10031/lordre-judiciaire-10033/tribunal-judiciaire-12034.html
https://www.foei.org/no-category/total-abuses-uganda-french-high-court-of-justice-declares-itself-incompetent-duty-vigilance-law
https://www.amisdelaterre.org/wp-content/uploads/2020/03/decision-tgi-nanterre-30012020-adt-survie-c-total.pdf
https://www.amisdelaterre.org/affaire-total-ouganda-une-nouvelle-etape-malgre-une-justice-au-ralenti/
https://www.amisdelaterre.org/ouganda-quand-total-demande-un-droit-de-reponse/
https://www.amisdelaterre.org/ouganda-quand-total-demande-un-droit-de-reponse/
https://www.foei.org/news/total-legal-action-france-human-rights-environment-uganda
https://spcommreports.ohchr.org/TMResultsBase/DownLoadFile?gId=35313
https://spcommreports.ohchr.org/TMResultsBase/DownLoadFile?gId=35312
https://www.total.com/sites/g/files/nytnzq111/files/atoms/files/2019_total_universal_registration_document.pdf
https://www.sustainable-performance.total.com/sites/g/files/wompnd1016/f/atoms/files/ddr2017_va.pdf
https://www.sustainable-performance.total.com/sites/g/files/wompnd1016/f/atoms/files/ddr2017_va.pdf
https://www.total.com/sites/g/files/nytnzq111/files/atoms/files/ddr2018-en.pdf
https://www.total.com/sites/g/files/nytnzq111/files/atoms/files/2019_total_universal_registration_document.pdf
https://www.amisdelaterre.org/wp-content/uploads/2019/06/2019-collective-report---duty-of-vigilance-year-1.pdf
https://www.amisdelaterre.org/wp-content/uploads/2020/03/report-totaluganda-foefrance-survie-2019-compressed.pdf
https://www.amisdelaterre.org/wp-content/uploads/2020/03/report-totaluganda-foefrance-survie-2019-compressed.pdf
https://www.total.com/sites/g/files/nytnzq111/files/atoms/files/2019_total_universal_registration_document.pdf
https://vigilance-plan.org/
https://vigilance-plan.org/
https://www.amisdelaterre.org/wp-content/uploads/2020/10/rapport-un-cauchemar-total-amisdelaterre-survie.pdf
https://oxfamilibrary.openrepository.com/handle/10546/621045
https://oxfamilibrary.openrepository.com/handle/10546/621045
https://oxfamilibrary.openrepository.com/handle/10546/621045
https://www.fidh.org/IMG/pdf/fidh__fhri_report_uganda_oil_extraction-compresse.pdf
https://www.fidh.org/IMG/pdf/fidh__fhri_report_uganda_oil_extraction-compresse.pdf

Briefing published by Friends
of the Earth France and Survie

(october 2020).

A first lawsuit under
the duty of vigilance law:
an update

Cofflard (lawyers)

Les Amis
de la Terre
France

Friends of the Earth France is a non-profit
environmental and human rights network,
independent from any religious or political influence.
Created in 1970, it helped build the French ecological
movement and helped found the world’s largest
grassroots environmental network, Friends of the
Earth International, with groups in 75 countries and
over two million supporters around the world.

Les Amis de la Terre France
Mundo M

47 avenue Pasteur

93100 Montreuil, France
+33 (0)1 48 51 32 22
france@amisdelaterre.org

I amisdelaterre.org I

TRANSLATION Susanna Gendall
LAYOUT Zelda Mauger
PHOTO CREDIT Friends of the Earth France

COVER Sandra Imbault / Friends
of the Earth France

WRITTEN BY Léa Kulinowski and
Juliette Renaud (Friends of the Earth
France), Thomas Bart (Survie)

PROOFRERADING Céline Gagey and Louis

Created 35 years ago, the NGO Survie analyses

the French African news and stands up against
“Francafrique”, the special name given to French
imperialism in Africa, that the NGO has brought to
light. It denounces all types of French neo-colonial
interventionism in Africa, and works to change French
politics in Africa and to bring together all citizens who
want to inform themselves and take action.

With about 1,300 members and local groups in twenty
French cities, the NGO regularly publishes analysis in
leaflets, books as well as undertaking advocacy work
and legal action.

Survie

21 ter rue Voltaire
75011 Paris, France
+33 (0) 9 53 14 49 74
contact@survie.org




